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CLASS ACTION POLICY

“Despite the admirable evolution of the
common law toward increasing respon-
siveness in such fields as consumer law
such as product injury liability, it remains
bruial fact that the consumer defranded
or cheated out of $10, $50, $100-—-even
$300—no matter how clear and incon-
testable the legal wrong which he has suf-
fered, has only a paper right; he is virm-
ally without enforceable remedy™ For
decades, the class action has afforded con-
sumers a measure of relief in such a cir-
cumstance that otherwise would be un-
available. As explained more than 50 years
ago by the Seventh Circuit in Weeks v
Bareco Qil Co:3

“Ta permit the defendants to contest the lia-
bility with each claimant in a single, separate
sutit, would, in many cases give defendants
an advantage which would be almost equiv-
alent to closing fhe door of justice to all small
clatmants. This is what we think the class
suit practice was to prevent”

Michigan courts have similarly recog-
nized the salurary effects of class litiga-
tion. In Pressley v Lucas,t the Michigan
Court of Appeals observed that *[c]lass ac-
tions serve an important functon in our ju-
dicial system. By establishing a technicque
whereby the claims of many individuals
can be resolved at the same time, the class
suit both eliminates the possibility of rep-
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etitious litigation and provides small claim-
ants with a method of ohtaining redress for
claims which would otherwise be too small
to warrant individual litigation.” And in
Paley v Coca-Cola,3 the Michigan Supreme
Court stated:

"W live in @ world where too many individ-
uals gften find thelr cnvironment confusing,
if not hostile. They feel like a number or a
bit in a massive impersonal computer All
around them they are confronted by giant
powers, big government, big corporations,
big unions. They feel they have no control
oves; or even voice in what gocs on. The law

_ also seems strange and unfriendly. For toa
many the law secis like part of the prob-
lem instead of part of the solution.

The class action certainly is not a solution
to all things. But In some areas, at least, it
is a breath of hope—a chance to cope. It
gives scattered individuals with a common
problem an instrument to try and deal with
their problem. It has been particularly help-
ful for one of today’s most beleaguered and
disaffected. groups{,] the consumer It is a
find of better slingshot for the modern David
to tuchie Goliath with."s

With such a history of endorsements,
one would expect that Michigan circuit
courts” would welcome class litigation with
open arms. Unfortunately, doclet pressure,
together with the legendary “litigaton ex-
plosion,™ have too often caused a weary
judiciary to shun class cases in favor of
“real” disputes.

1 have experienced this judicial skepti-
cism in overt expression. [ was once asked
by a circuit judge if T did not think that
my case—over a small fee which my cli-

ents allegec had been improperly assessed
to unknowing consumers thousands of
times—really belonged in the district court.
Or, in a less direct expression of doubt re-
garding the virwe of my clients' cause, one
court issued irs opinion denying class cer-
tification a full 15 months after a one-hour
class certification hearing. Accordingly,
tenacity in reminding the court of “the im-
portant function in our judicial system”

...the class suit both
eliminates the possibility of
repetitious litigation and
provides small claimanis
with a method of obtaining
redress for claims which
would otherwise be
too small to warrant
individual litigation.

and the beneficial social objectives served
by the class action, as well as a good deal
of patience and a durable sense of humor,
are all critically important to the would-he
class counsel.

MCR 3.501

The rule governing class actons in
Michigan courts is MCR 3.501. This rule,
effective for actions brought on or after
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March 1 1985 replaced the former GCR
1963, 208. With MCR 3.501, Michigan
abandoned the archaic “opt-in” provisions
of GCR 208 and adopted a modern “opt-
out” system based on Rule 23 of the Fed-
eral Rules of Civil Procedure. Although
MCR 3.501 is not identical to its [ederal
counterpart, !0 citation to federal case law
under Rule 23 is often helpful, and even
necessary, [or a proper presentation of is-
sues arising under MCR 3.501, given the
dearth of Michigan cases decided under
the “new” rule, il

MCR 3.501(B){(1)(a) requires that a mo-
tion for class certification be filed within 01
days of the date of the filing of a complaint
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containing class allegarions. The motion
should include a proposed class cerdfica-
tion order, and must contain a proposal
regarding "how, when, by whom, and to
whom the notice [to the class] shall be
given; the content of the notice; and to
whom the response to the notice is to be
sent” MCR 3.501(C)12 MCR 3.501(C)(3)
requires that the notice contain certain in-
formation—including a description of the
acdon and the reliel sought; the right of a
member of the class to he excluded rom or
intervene in the action; and a statement
that the judgement, whether [avorable or
not, will bind all members of the class who
are not excluded from the action,

REQUIREMENTS FOR
CLASS CERTIFICATION

MCR 3.501 sets out five requirements for
the certification of a class, all of which must
be proven at the class certification hear-
ing, First, the class must be so numerous as
to make joinder of all members imprac-
ticable,13 Although this element is com-
monly referred to as “numerosity;” Michi-
gan law is clear that the standard is not tied
strictly to the number of class members,
but the impracticability of joinder of the en-
tire class.

n Pressicy, supra at note 3, the Michigan

Court of Appeals held “Tt is now recog-

nized that in addition to mere numbers,
other factors, such as the instability of the
group and the whereabouts of its members,
should be weighed in determining whether
it is ‘impracticable to bring them all belore
the court” James, Civil Procedure, pp. 498,
499.34 In Pressley; a group of 50 to 60 per-
sons was found to be sufficiently numerous
to constitute a class. In the analogous class
action jurisprudence of the lederal courts,
a group of 25 to 30 persons is generally
recognized as meeting the numerosity re-
quiremeni. In consumer cases, classes
that are a close call on numerosity gener-
ally will not generate sufflicient damages
te be a worthwhile pursuit,

Second, questions of law or fact that are
common to the members of the class must
predominate over any such questions that
affect only individual members.16 This sub-
rule conhines the “commanality” and *pre-
dominance” requirements of the parallel
Federal Rule 23, The predominance test is
not 4 stringent one. In Dix, supra at note 4,
the court explained that “[n]o two claims
are likely to be exactly similar. Almost all
claims will involve disparate issues of fact
and law to some degree"17 The question
to be addressed in any case, as in Dix, is
whether there is “more commonality...
than there is disparity”8 If so, the predom-
inance test is met.®

Third, the claims of the representative
plaintiffs must be typical of the claims of
the class20 “A claim is typical when it is
based on a ‘common question of law or
fact...and a common relief is sought. The
claims need not be identical in such mat-
ters as the individual amount of damages,
[citations omitted], so long as common is-
sues predominate and a judicial economy
will be realized through the class action
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procedure.”?! In other words, if predomi-
nance is established, and the representadve
plaintiffs are members of the class they
seek to represent, typicality is established.

Fourth, it must be established that “the
representative parties will fairly and ade-
quately assert and protect the interests of
the class™? Tn the federal courts, it is gen-
erally recognized that this test is met upon
a showing that there are no conflicts of
interest between the representative plain-
tiffs, and a likelihood of vigorous prosecu-
tion of the case by competent counsel.X
Challenges by delendants to adequacy as
a means to delear class certificarion are
often viewed with suspicion.

s ohserved by the Seventh Circuit
in Eggleston v Chicago Jowrneyman
tumbers Loval Unfon No 130:24

“It is often the defendont, preferving not to
be successfully sued by anyane, who suppos-
edly undertahes to assist the court in deter-
mining whether a putative class should be
certified. When it comes, for instance, to de-
termining whether ‘the rwepresentative par-
ties will fairly and adequately protect the
intereste of the class, or the plainiiffs’ ability
to finence the litigation, it is a bit like per-
mitting a fox, although with pious counte-
nance, to take charge of the chiclen house."23

Often class action defendants will base
an adequacy attack on the supposed lack
of knowledge of the representative plain-
tiffs regarding the facts or law relevant o
the lirigation. Although the representative
plaindfls should be kept abreast of the case
in the same way as any other client, and
must be knowledgeable about the facts, it
is not necessary that they be intimately
[amiliar with every detail. "Generally, as
long as the plaintffs, as class representa-
tives, know something about the case, even
though they are not knowledgeable about
the complaint’s specific allegations, the
class should be certified™s

MCR 3.501(C)(6) provides that the
plaintiff must bear the cost of notice, un-
less applicable statutory provisions provide
otherwise 7 Representadve plaintiffs must
be prepared [or this responsibility; how-
ever, it is doubtful whether the entire bus-
den of class notice and costs shouid or even
may be placed on the representative plain-
dff. Tn Rand v Monsanto Co,28 the Seventh
Circuit explained its immensely practical
rationale for holding that the representative

plaintiffs need only vouch for their pro rata
share of costs:

*Class actions assemble small claims—usu-
ally too small to be worth litigating sepa-
rately, but repaying the cffort in the aggre-
gate. A representative plaintiff gains nothing
from the collective proceeding. Under the dis-
trict court’s rationale, however, [1equiring the
representative plaintiff to be personally re-
sponsible for all costs,] he conld well lose, be-
cause filing the class suit could expose him to
the entlre costs of the case. .. The very Jra-
trre that raakes class treatment appropri-
ate—small individual claims and large ag-
gregate ones—ensures that the representative
will be wnwilling to vouch for the entire costs.
Only a lunatic would do so. A madman is not
@ good representative of the class]™3

The court conciuded: “[A] district court
may not estahlish a per se rule that the rep-
resentative plaindff must be willing to bear
all {as opposed to a pro rata share) of the
costs of the action,™0 Sound policy requires
that a similar tule should be applied to
cases under MCR 3.501.

Fifth, it must be demonstrated that “the
maintenance of the acton as a class action
will be superior to other available meth-
ods of adjudication in promoting the con-
venient administration of justice™! Faciors
that the court is to consider regarding this
“superiority” or “convenient administration
of justice” element are set forth in MCR
3.501(A)(2), and include the following:

e Whether the prosecution of separate
actions by or against individual members
of the class might create inconsistent re-
sulis or 7es judicata problems from one
class member to another;

@ Whether final equitable or declaratory
reliel might be appropriate with respect to
the class:

® Whether the action will be manage-
able as a class action;

¢ Whether in view of the complexity
of the issues or the expense of litigation the
separate claims of individual class mem-
bers are insufficient in amount to support
separate actions;

e Whether it is probable thar the amount
that may be recovered by individual class
mermbers will be large enough in relation to
the expense and effort of administering the
action to justify a class action; and

e Whether members of the class have a
significant interest in controlling the pros-
ecution or defense of separate actions.

et CONSUMER LAW - e

Nearly all class cases that satisfy the pre-
dominance test will result in a risk of in-
consistent results between class members if
all class members' claims are lifigated sep-
arately. Thus, satisfacton of this subrule
is usually easily demonstrated.

Manageability

This factor is more often than not, the
battleground upon which class cases are
won or lost. Defendants, armed with cre-
ative and astute counsel, often do their best
to prove to the court just how “unmanage-
ahle” the case is, and how burdened and
miserable the court will be should it made
the mistake of graniing the representative
plaintiff's motion to certify the class. Al-
though such scare taciics have become
common, manageability concerns should
rarely result in a denial of certification. As
with Federal Rule 23, manageability under
MCR 3.501.(A)(2)(c) is only one of a num-
ber of factors to be considered by the court
in determining whether the class action
will be “superior”

outweigh other factors to make a class

action inferior to “other available meth-
ods of adjudication in promoting the con-
venient administragon of justice” {(such as
individual lawsuits) that the superiority re-
quirement is not fulfilled3? Accordingly,
most courts have held that manageability
difficulties cannot support denial of class
certification where, as in most small claim
consumer class action cases, no other prac-
tical lidgation alternative exists 33

It is only when management difficulties

Balancing Test for
Size of Individual Claims

MCR 3.50L{A)(2)(d), (e), and (f) all
focus on the size and nature of individual
claims. Subrule {d) requires that the court
consider whether the claims are too small

[onathan R. Moathart,
of Bowerman, Bowden &
Moothart, Traverse City,
is a 1987 graduale of the
" University of Winois Col-
7 lege of Law. He fas a
general civil practice with
emphasis in commercial
litigation and transactions.
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For consumers of mass-marketed goods and services

in an increasingly impersonal environmeni—and an
ever more expensive legal market—ithe class action
stands as one of the last effective devices for the
protection of individual legal rights.

to warrant individual lirigation. Subrule (e)
requires that the court consider whether
the claims are large enough to justify the
time and elfort required by the case, Sub-
rule (F) suggest that if the claims are ones
that are large enough that the class mem-
bers would be likely to want to pursue
them on their own, collectve ireatment in
a class case may be inappropriate. 1t is im-
portant to remember, however, that these
three subrules are to be balanced against
one another and applied together, not in
isolation, and then balanced again apainst
the manageability and inconsistent results
elements as part of the overall “superior-
ity” analysis, all in the context of comparing
the class action to “other available meth-
ods of adjudication.

JURISDICTION OVER
NON-MICHIGAN
CLASS MEMBERS

Although Michigan courts had already
been assuming jurisdiction over out-of-
state class members3® the United States
Supreme Court in Phillips Petroleum Co v
Shutts36 made it clear that such action
ppasses constitutional muster and is proce-
durally proper, even in an opt-out class
where not all class members meet the
‘minimum contacts” requirements of In-
ternational Shoe.37 Accordingly, it is en-
tively appropriate to request multistate or
even nationwide certification in the proper
circumstances38

Although courts have frequently cerdfied
nationwide tort cases and cases involving
complex and varied legal theories® defen-

nts in such cases have sometimes suc-
tessfully argued that differences berween
the laws of the various states make Lhe case
Unmanageable 0 Simpler cases hased on

reach of contract,” cominon statutory
Schemes, or common tort theories, do not
Present these obstacles, and are more rou-
tinely certified

PRACTICE AIDS

Althouglh many Michigan consumer
cases are well suited to reatment as class
actions, the use of this procedural tool de-
pends upon the resourcefulness of plain-
iiff’'s counsel. In determining whether a
class certification is appropriate and in ad-
equately addressing the issues of impor-
tance to the court, putative class counsel
must have at their disposal the basic tools;
a familiarity with MCR 3.501 and applica-
ble case law, and access to the established
treatise in the area, Newberg on Class Ac-
tions.43 Newberg is often cited not only by
attorneys, but also by trial and appellate
judgestt and is often in the libraries of
counsel who intend or expect to practice in
this area. Alsa helphsl and well respected is
the Manual for Complex Litigation.#5 This
resouree is considerably shorter than New-
berg, but is written from a jndicial per-
spective and contains impartant practice
guides also [ound in Newberg,

CONCLUSION

In American jurisprucence, the class ac-
tion is a dme-honored institution. With the
modernization of Michigan class aciion
practice in MCR 3.501, the class action
provides a unique forum for small con-
sumer claimants to be vigorously repre-
senied by competent counsel in Michigan
state couris, and serves as a deterrent o
large-scale instinational fraud, negligence,
and consumer deception. For consumers
of mass-marketed goods and services in
an increasingly impersonal environment—
and an ever more expensive legal market—
the class action stands as one of the last
effective devices [or the protection of indi-
vidual legal rights. &

Footnotes

1. Copyright 1998. All rights reserved. Edit-

ing assistance provided by Mark C. Brodeur,
Brodeur & Reina, BC., Dallas, Texas.
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. Senate Report No 1124, 81st Cong, 2d Sess
5 {1970).

. 125 F2d 84, 90 {CA 7, 1941).

. 30 Mich App 300, 186 NW2d 412 (1971),
quoting Eiscn v Carlisle & Jacquelin, 391
Fad 555, 560 (CA 2, 1968).

. 389 Mich 583, 209 NW2d 232 (1973)
(opinion for alfirmance in an equally di-
vided court).

. I, 380 Mich at 505, 209 NW2d at 236-237

. Class actions in Michigan may only be
brought in circuit court. This is the rule
regardless of whether the claims of the rep-
resentative plaintiffs or the class meet the
jurisdictional limit. Dix v American Bankers
Life Assur Co of Florida, 429 Mich 410, 415
NW2d 206 (1987). Cf. Snyder v Hanrds, 394
US 332,89 5 Ct 1053, 22 L Ed 2d 319
{1969) (claim of representative plaintifls
must meet [ederal jurisdictional require-
menis [or diversity jurisdiction).

. See generally G. Spence, With Justice For
None, Penguin Books 1990

5. MCR 1.102; Dix, supra at fn 4.

10

1

. For a comparison ol MCR 3.501 with FR
Civ P 23, see Peters & Parker, The History,
Law, and Future of State Class Actions in
Michigan, 4+ Wayne L R 135 {1998),

. There are only six published appellate de-
cisions containing substantive anslysis of
WICR 3,501: Edgeumbe v Cessna Airoraft Co,
171 Mich App 573, 430 NW2d 788 (1988)
(application of the laws of all 50 states in a
products liability case made class action too
cumbersome); Lee v Grund Rapids Bd of Ed-
ucation, 184 Mich App 302, 459 NW2d 1
(1989) (individualized legal and factual is-
sues predominated over common legal and
factual issues, rendering class certification
inappropriate); Mosahesh v Dept of Treasury,
195 Mich App 551, 492 NW2d 246, 249
{1093) (affirming certification); McGill v
Automobile Ass'n of Michigan, 207 Mich App
402, 526 NW2d 12 (1994) (alfirming de-
nial of certification alter summary disposi-
tion against representative parties); Bren-
ner v Marathon Oil Co, 222 Mich App 138
(1997) (trial courts approval of settdement
that was opposed by 87.5 percent of class
members held an abuse of discretion; Court
of Appeals applying federal cases becanse
of lack of “apposite analysis™ in Michigan
courtts); anc Salesin v State Farm Fire & Cas-
ualty Co, 229 Mich App 346, 581 NW2d
681 (1998) (winl courr’s denial of class cer-
tification reversed where trial court ruled
that the case would not proceed as a class
action at the conclusion ol sn unrelated
hearing and never conducted a hearing on
class certification).

. A helpiul set ol forms is included with the
Menual For Complex Litigation 3d (West
1995).
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. MCR 3.50L(AN1){a).
. 30 Mich App at 319, 186 MW2d ar 422 (class

consisting ol prison population with flue-
tuating nurnbers and identty of members).

. See, e.g., Dameron v Sinai Hospital, Inc, 393

F Supp 1404 (D Md 1984},

. MCR 3.501(A)(1)(b).

. 429 Mich 410, 415 MW24d 2086, 210,

. Id ar b 1+

. Although the predominance requirement

has not been extensively discussed in Mich-
igan appellate decisions, it is clear in the
federal caurts that the mere presence of in-
dividual questions alone does not destroy
predominance. See, e.g,, Eisenberg v Gagnen,
766 F2d 770 (CA 3, 1985) (individual re-
liance issues did not predominare over com-
mon issues), I a *common nuclens of facts”
is present, the predominance test is sats-
fied. Esplin v Hirschi, 402 F2d 94 (CA 10,
1968); Bymes v ID5 Realty Trust Co, 70 FRD
£01 (D Minn 1976). One court has opined
that predominance exists when there is an
“gssential commort link” among class mem-
hers and the delendant for which the coort
provides a remedy. Friedlander v Barnes, 104
FRD 417 (SDNY 1984) (when a single doc-
ument is alleged to be false and mislead-
ing, the common guestions predominate).

20. MCR 3,50L(A)(1){c).

18
9.
30.

. Northview Const Co v St Clair Shores, 395

Mich 497, 236 NW2d 396 (1975).

. MCR 3.50L(AX 1K),
. See, e.g., Sosna v Iowa, 419 US 353, 403

(1975) (*[w]here it is unlikely that seg-
ments of the class appellant represented
would have interests conflicting with those
she has sought to ndvance, and where the
interests of that clags have been compe-
tently urged at each level of the proceeding,
we bhelieve that the test of Rule 23(2)(+)
is met)

. 657 F2d BO0 (CA 7, 1981}, cert den 455 US

1017 (1982).

25, Id. at 895. See also Sley v Jamaica Water &

Utils, Inc, 77 FRD 391, 394 (ED KLDHA
partnership agreement 1977) (*[D]elen-
dants who talee such a position on class
certification or decertification motions,
are realistically not concerned with the
‘best’ Tepresentation for the plaindfl class
but rather their goal is to ensure o'
Tepresentation.”)

. Lerner v Haimsohn, 126 FRD 64 (D Colo

1089).

. See, e.g., § 11{5) of the Michigan Consumer

Protection Aet, MCL 443.11(5).

025 F2d 506 (CA 7, 1961).

Iel. at 599,

I at 601, See also South Caroling Nat'l Banlt
v Stone, 130 FRD 325, 320 (DSC 1951}
(“named plainifl’s willingness, or lack
thereol, to advance the full costs of the lit-
igation or of class notice is irrelevant™);
Rivera v Fair Cheviolet GEO Partnership, 165

3L
32

33

3+

35.

36.

37.

38.

39.
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FRD 361, 365 (D Conn 1996) (“the only
relevant inquiry is plaindff's willingness to
pay kis pro rata share of expenses™).

MCR 3.501(A)(1}{e).

Reiter v Sonotone Corp, 442 US 330 (1979)
(andwrust); In re Worlers' Compensation, 130
FRD 99 (D Minn 1890} {dismissal for man-
agement reasons is never [avored),

Brown v Cameron-Brown Co, 92 FRD 32
{ED Va 1981); In re Independent Gasoling
Antitrust Litigation, 79 FRD 352 (D Md
1979). Sce alse Dix, supra at fn 4, in which
the Michigan Supreme Court established a
relaxed managenbility standard for Michi-
gan Consumer Protection Act cases, hold-
ing that individual reliance on mistepre-
sentations need not be proven with respect
to each class member “if the class can es-
rahlish that a reasonable person would have
telied on the representations.” This holds
mrue even if the alleged misrepresentations
differ somewhat from plaindlf to plaindlL.
Dix, supri, 420 Mich at 418, 415 NW2d at
210-21.

Many techniques are available to the court
in managing the action, such as great
flexibility in the timing and manner of
notice (MCR 3.5301(C){(:})), the limitarion
of the class certification order 1o particu-
lar issues or claims, and the creadon af
separate classes [or different issues. MCR
3.501(BX}3)(d).

See, e.g., Paley, supra at note 5 (evenly di-
vided court alfirming certification of na-
tionwide class of 1.5 mnillion consumers).
472 U5 797 (1985).

International Shoe Co v Washington, 326 US
310 {1945},

Although due process does not require
minimum coniacis or opt-in consent, it
does require adequacy ol representation,
Hansberry v Lee, 311 US 32 (1940), as well
as niotice and an opportunity to ke exclided
from the lidpation. Shutts, supra, 472 US
at B13.

See, e.g., In re Telectronics Pacing Systems, Inc,
172 ERD 271, 202 (SD Ohio 1997) (certi-
[ying products lability case and holding
that “state law does not need to be univer-
sal in order o justify nationwide class cer-
tification"); Broirt v Philip Morvis, 641 So 2d
888 (Fla App 1994) tort claims involving
class membets residing in dilferent states
and countries); Gordon v Boden, 586 NE2d
461, 466 (1l App 1991) (in case involving
various tort and warranty theories, “ques-
tion of whether laws of different states
apply to specific mansactons alleged ina
class action will not ordinarily prevent cer-
tification of the class"); Angeles/Quinoco Se-
curities v Collison, B41 SW2d 511 (Tex App
1992) (affirming certification of class in-
volving laws of 50 states on breach of fidu-
clary duty); In ve Lilco Seowities Litigation,

40.

41

+4,

43,

111 FRD 663 (EDNY 1986) (application of
law of all [ifty states on fraud and negli-
gent misrepresentaton does not render trial
unmanageable per se; “Court doubts thag
the differences in the several states' laws of
[raud and negligent misrepresentation are
so great as to preclude class trearment”);
Delgozzo v Kemy, 628 A2d 1080, 1092 (M)
App 1993) (reversing rrial court denial of
ceriification motion and stating that denial
of certification on the basis of applicability
of laws of different states s “the minority
approach®); In re Copley Bharmdceutical, Inc,
158 FRD 4835 (D Wyn 1994) (producs lia-
bility case in which court stated it was un-
persuaded that the applicadon of the laws
of numerous states make case unmanage-
ahle); Davis v Southern Bell, 158 FRD 173
(5D Fla 199 {application of laws of “doz-
ens of different states” in products case held
not o preclude certification); In re Asbes-
tos School Litigation, 104 FRID 422, 43+ (ED
KLDHA partmership agreement 1984) (ap-
plying law of 54 jurisdicrions in negligence
and strict labiliny).

See, e.g., Castano v American Tobaceo Co, 8+
F3d 734 {CA 5, 1996), in which the repre-
seatative plaindf stated “nine causes of ac-
tion: fraud and deceit, negligent inflicdon
of emotional distress, negligence and neg-
ligent infliction of emotional distress, vie-
Yadon of state consumer protection stamites,
breach of express warranty, breach of im-
plied warranty, strict liability, and redhibi-
tion pursuant to the Louisiana Civil Code,”
all based on “the novel and wholly untested
theory that the defendants fraudulentdy
failed 1o inform consumers that nicotne is
addictive and manipulated the level of nico-
tine in cigarettes o sustain their addictive
nature.” [d. Similarly, In re Rhone-Poulenc
Rorer;, Inc, 51 F3d 1293 {CA 7, 1995), in-
volved a novel “serendipity” legal theary of
neglipence lishilicy and what the court per-
ceived as numerons differing standards of
care from state to stale,

See, e.g., Security Benefit Life Ins Co v Gaaham,
810 SW2d 943, 046 {Ark 1991) {applicaidon
of laws ol 39 states “does not seem a par-
ticularly daunting or unmanageable task™);
Miner v Gillette Co, 428 NE2d 478, 484 (11l
1981) (reversing denial of certilicadon re-
garding nonresidents of [llinois and sug-
gesting subclassing if necessary to further
manageability of laws ol 50 states); Aneri-
can Express Travel v Watton, 883 SW2d 703
{Tex App 1994} (affirming cersification of
nationwide class of credit card holders).

. See note 39,
43.

H. Newberg and A. Conte, Newberg on Class
Actions (3d ed 1992).

See, e.g., Meighan v US Sprint Commurtica-
tions Co, 924 5W2d 631, 637 (Tenn 1996).
Mote 12,
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